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RE: The Coca-Cola Company
Incoming letter dated December 12, 2002

Dear Mr. Munshi:

This is in response to your letter dated December 12, 2002 concerning the
shareholder proposal submitted to Coca-Cola by the trust for Dentistry for Children &
Adolescents of Rochester, Minnesota. Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or -
summarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely

p 4/%”

Martin P. Dunn
Deputy Director

Enclosures

cc:  Dr. Candace A. Mensing P HOCE
Dentistry for Children & Adolescents, Ltd. / SSED
15 N.W. 7" Avenue l JAN 10 2003
Rochester, MN 55901-6259
OMSON
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Securities and Exchange Commission -
Division of Corporation Finance , R
Office of Chief Counsel 2503
Mail Stop 4-2 Sz D A
450 Fifth Street, N.W. s 2 O
‘Washington, D.C. 20549 Zm
I > R
The Coca-Cola Company/Exclusion From ;;:::5 ,E; f:)
=L o

Re:
Proxy Materials of Share Owner Proposal 4
Submitted by the Dentistry for Children & d

Adolescents, Ltd.

Ladies and Gentlemen:
Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended, The
Coca-Cola Company, a Delaware corporation (the “Company”), hereby notifies the Securities

and Exchange Commission (the “Commission”) of the Company’s intention to exclude a share
owner proposal (the “Proposal”) submitted by the Dentistry for Children & Adolescents, Ltd.
(the “Proponent”) from its proxy materials for its 2003 annual meeting of share owners (the
“Annual Meeting”). The Company asks that the Division of Corporation Finance (the "Staff")
not recommend to the Commission that any enforcement action be taken if the Company
excludes the Proposal from its proxy statement for the Annual Meeting for the reason set forth
below. The Company intends to file its definitive proxy materials for the Annual Meeting with
the Commission on March 5, 2002. In accordance with Rule 14a-8(j), six copies of this letter

and its attachments are enclosed.

As more fully set forth below, we believe that the Proposal is excludable from the
Company’s 2003 proxy materials because (a) the Proponent failed to satisfy the eligibility
requirements under Rule 14a-8(b) by (1) failing to submit evidence of ownership of the requisite
amount of securities, despite being notified of the requirement and (2) failing to submit a written
statement that it intends to hold its securities in the Company through the date of the Annual
Meeting, despite being notified of the requirement and (b) the Proposal was not timely received

by the Company.

97395_5.D0OC
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BACKGROUND

The Company received the Proponent’s initial submission on November 14, 2002. A
copy of the Proponent’s letter is attached as Exhibit A. The Proponent’s letter failed to include
any evidence of its ownership of the requisite amount of the shares of the Company's common
stock or any statement of the Proponent's intent to hold its securities through the date of the
Annual Meeting.

On November 19, 2002, the Company wrote to the Proponent to inform it that it needed
to cure (within 14 days of her receipt of the Company's letter) the procedural and eligibility
deficiency in its submission by providing: (1) information proving that it has held, for at least
one year prior to the date of its submission, shares of the Company's common stock having at
least $2,000 of market value or 1% of the outstanding shares of the Company's common stock as
required by Rule 14a-8(b); and (2) a written statement that it intends to continue to hold such
shares of common stock through the date of the Annual Meeting as required by Rule 14a-8(b). A
copy of the Company’s November 19, 2002 letter is attached hereto as Exhibit B. The
Company’s letter was received by the Proponent on November 23, 2002, as evidenced by the
copy of the certified mail receipt attached hereto as Exhibit C..

The Company's records do not list the Proponent as a registered holder of shares of the
Company's common stock to satisfy the eligibility requirements of Rule 14a-8(b).

To date, the Company has received no response from the Proponent to its November 19,
2002 letter.

THE PROPOSAL
The Proposal reads:

“Resolved: Reformulation to reduce sugar content and increase or buffer pH should begin
immediately in an effort to demonstrate concern for health related issues.

DISCUSSION
Rule 14a-8 generally requires public companies to include in their proxy materials
proposals submitted by shareholders that meet certain eligibility requirements and comply with

certain procedures governing the submission of their proposals.

1. The Proponent Failed to Satisfy Eligibilitv Requirements Under Rule 14a-8(b)

Under Rule 14a-8(b)(1), in order to be eligible to submit a shareholder proposal, a
shareholder must be the record or beneficial owner of at least $2,000 in market value of the
registrant’s stock at the time the proposal is submitted, must have owned these shares for at least

97395_5.D0C
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one year prior to submitting the proposal, and must continue to hold these shares through the
date of the shareholder meeting at which the proposal is to be considered. In addition, a
proponent is required under Rule 14a-8(b)(2) to provide the company with a written statement
that the proponent intends to hold his or her securities through the date of the relevant
shareholder meeting.

The Staff has on numerous occasions permitted the omission of a shareholder proposal
from proxy materials where the proponent has failed to provide written evidence of his or her
ownership for at least one year prior to the date of the submission, of the requisite amount of
securities. See e.g., The Coca-Cola Co. (Jan. 22, 2002), Harrah's Entertainment, Inc. (Nov. 10,
1999). In accordance with Rule 14a-8(f), on November 19, 2002, the Company informed the
Proponent that it was not the record owner of shares of the Company's common stock to satisfy
the eligibility requirements of Rule 14a-8(b). The Company also sent to the Proponent a copy of
and directed it to Rule 14a-8(b) which provides guidance on means to provide evidence of the
requisite stock ownership. To date the Proponent has not provided any evidence of its ownership
of the requisite amount of the Company's common stock. Given the foregoing, the Proposal may
be excluded from the Company's proxy materials under Rule 14a-8(b)(1) because the Proponent
failed to submit written evidence of its ownership of the requisite amount of the Company's
common stock even after it was specifically informed of its obligation to do so by the Company
as required by Rule 14a-8(f).

Additionally, the Staff has on numerous occasions permitted the omission of a
shareholder proposal from proxy materials where, as here, the proponent failed to provide
written notification to the company of his or her intent to hold the company’s stock through the
date of the annual meeting. See, e.g., The Coca-Cola Co. (Jan. 22, 2002), The Coca-Cola Co.
(Jan. 8,2001), New Jersey Resources Corp. (December 3, 1997). Consistent with this Staff
position, we believe that the Proposals may be excluded from the Company’s proxy materials
under Rule 14a-8(b)(2) because the Proponent failed to submit any such written notification,
even after it was specifically informed of its obligation to do so by the Company as required by
Rule 14a—8(i)."‘~/

v Where a company has never informed a proponent of the obligation to provide
a written statement of intent to hold his or her securities, the Staff occasionally
allows a proponent additional time to submit such a statement prior to allowing
omission of the proposal. See SBC Communications, Inc. (Jan. 11, 1999). However,
such a position would be inapposite here, since the Company specifically notified
Proponent of its obligation to provide such a written statement in its November 19,
2002 letter.

97395_5.DOC
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1I. The Proponent Failed to Satisfy Eligibility Requirements Under Rule 14a-8(e)

Under Rule 14a-8(e) shareholder proposals “must be received at the company’s principal
executive offices not less than 120 calendar days before the date of the company’s proxy
statement released to shareholders in connection with the previous year’s annual meeting.”

The Company’s proxy materials for its 2002 annual meeting of share owners were
released on March 4, 2001. As a result, pursuant to Rule 14a-8(e), the deadline for submitting
proposals for inclusion in the proxy materials for the Annual Meeting was November 4, 2002.
Such deadline was set forth in the proxy materials in accordance with Rule 14a-5(e).

The Proposal was not received by the Company until November 19, 2002, as evidenced
by the stamp on the cover letter. It is the policy of the Office of the Secretary to stamp each
incoming letter with the date on which it was received. Thus, the Proposal was not timely
received and may be excluded from the proxy materials in accordance with Rule 14a-8(e).

It should be noted that even though the Proposal is dated October 26, 2002, it contains
information as to value of shareholdings as of October 31, 2002. This would indicate that the
letter was not written on the date set forth on the letter.

CONCLUSION

For the foregoing reasons, the Cofnpany has determined to exclude the Proposal from the
Company’s proxy materials for the Annual Meeting.

If you have any questions regarding this matter or require additional information, please
feel free to call the undersigned at (404) 676-2671.

Very truly yours,

@\A/"—"”'

Parth S. Munshi
Finance Counsel

cc: Dentistry for Children & Adolescents, Ltd.

Enclosures: 6 copies of this letter, including exhibits

97395_5.D0C
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Dentistry for Children & Adolescents, Ltd.

DR. CANDACE A. MENSING
DR. ROBYN R. LOEWEN
15 N.W. 7TH AVENUE
ROCHESTER, MINNESOTA 55901-6259
PHONE: (507) 288-8060

R
Susan & Gk
NOV 74 < 2002
e Coca-Cola Commny
October 26, 2002
. Déarsirs:

‘The trust for Dentistry for Children and Adolescents of Rochester Minnesota

health matters. ‘

Resolved: Reformulation to reduce sugaf content and increase or bllff i
pH should begin nmmednately in an effort to demonstrate concern for health

related issues.

(_‘ z:d— Vel s

ﬁmly, /{Lw )

efandace A. Mensing




SUSAR & ACID =
DOUBLE TROUBLE

Acid* Sugar**
Low = Bad Per 12 0z. serving (1 can)
Pure Water 7.00 (neutral) 0.0
Barg’s 4.61 10.7 tsp.
Diet Barq's 4.55 0.0
Diet 7Up 3.67 0.0
Sprite 3.42 9.0 tsp.
Diet Dr. Pepper 3.41 0.0
" Diet Coke 3.39 0.0
Diet Mountain Dew 3.34 0.0
Grape Minute Maid Soda 3.29 11.9 tsp.
Mountain Dew 3.22 11.0 {sp.
Fresca ' 3.20 0.0
Orange Slice 3.12 11.9 tsp.
Diet Pepsi 3.05 0.0
Nestea 3.04 5.0 tsp.
Surge 3.02 10.0 tsp.
Gatorade 2.95 3.3 tsp.
Dr. Pepper 2.92 9.5 tsp.
Squirt 2.85 9.5 tsp.
Hawaiian Fruit Punch 2.82 10.2 tsp.
Orange Minute Maid Soda 2.80 11.2 tsp.
Coke Classic 2.53 9.3 tsp.
Pepsi 2.49 9.8 tsp.
Battery Acid 1.00 (ouch) 0.0

*Laboratory tests, University of Minnesata Schoo! of Dentistry, 2000
“"USDA: 4.2 grams = 1 tgaspoon sugar

W&yl minnesota Dental Association
v

www.mndental.org
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COCA-COLA PLAZA
ATLANTA, GEORGIA
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November 19, 2002 ATLANTA, GA 3030

404 8768 2121
OUR REFERENCE NO.

Bz Certified Mail, Return Receipt Requested

Dentistry for Children & Adolescents, Ltd.
15 N.W. 7® Avenue

Rochester, Minnesota 55901

Attn: Dr. Candace A. Mensing

Re:  Share-Owner Proposal Received November 14, 2002
Dear Dr. Mensing:

Mr. Mark Preisinger, the Director of Share-Owner Affairs of The Coca-Cola
Company ("Company"), provided me with a copy of your letter dated October 26, 2002.
That letter was received at the Company on November 14, 2002, and a copy is attached.

It is unclear whether or nor you intended the letter to constitute a shareholder !
proposal for consideration at the Company’s 2003 Annual Meeting of Shareowners. In
the event that the letter was intended to be a shareholder proposal, such proposal was not
received by the Company prior to the November 4, 2002 deadline as set forth in the
Company’s proxy materials for its 2002 Annual Meeting of Shareowners. As a result the
Company does not intend to include such proposal in its proxy materials for its 2003
Annual Meeting of Shareowners.

Notwnthstandmg the fact that the proposal was not timely submitted, the Company
would also like to inform you, pursuant to Rule 14a-8(f) under the Securities Exchange
- Act of 1934, as amended, of the following additional procedural and eligibility
~ deficiencies in your letter:

1. You did not include any information to prove that you have continuously held,

. for at least one year prior to the date you submitted your proposal, shares of
Company Common Stock having at least $2,000 in market value or 1% of the
outstanding shares of Company Common Stock as required by Rule 14a-8(b).
Our records do not list you as a registered holder of shares of Company
Common Stock. Since you are not a registered holder of a sufficient number -
of shares, Rule 14a-8(b)(2) [Question 2], a copy of which is attached, tells you
how to prove your eligibility (for example if your shares are held indirectly
through your broker or bank).

96360_3.D0C




Dentistry for Children & Adoléscents, Ltd.
November 19, 2002
Page 2

2. You did not include a statement that you intend to continue to hold such
shares of Common Stock through the date of the 2003 Annual Meeting of
Share Owners, as required by Rule 14a-8(b)(2) [Question 2].

The foregoing must be corrected and the requested information furnished to us
electronically or be postmarked no later than 14 days from the date you receive this letter -
of notification. If you do not do so, this would provide additional grounds for the
Company to exclude your proposal from our proxy materials. For your reference, we
have attached a copy of Rule 14a-8. To transmit your reply electronically, please reply to
my attention at the following fax number: 404-676-6812 or e-mail at
pmunshi@na.ko.com; to reply by courier, please reply to my attention at NAT 2108, One
Coca-Cola Plaza, Atlanta, Georgia 30313, or by mail to NAT 2108, P.O. Box 1734,
Atlanta, Georgia, 30301-1734.

Please phone me at 404-676-2671 should you have any questions. We appreciate
your interest in the Company.

Very truly yours,

Parth S. Munshi
Finance Counsel

PSM/hb

Attachments v

cc:  Mark Preisinger
Susan E. Shaw

96360_3.D0C




Dentistry for Children & Adolescents, Ltd.

DR. CANDACE A. MENSING

DR. ROBYN R. LOEWEN
15 N.W. 7TH AVENUE
ROCHESTER, MINNESOTA 55901-6259
PHONE: (507) 288-8060

R .
SUSae%egi.gh.w
| The Coca-Colg Company
" October 26,2002
' Dear sirs:

" The trust for Dentistry for Children and Adolescents of Rochester, Minnesota,
;owns 25 shares of The Coca-Cola Company, and 57 shares of Coca-Cola Enterprises,

1nc___ for a total value of $2520.88 as of Ottober31;2002.

'B'ackground: Because of the s1gruﬁcant and increasing data regarding the

' ?al‘th risks of some of our soft drink products, reformulation to reduce sugar

.content and increase pH(acidity) should begin immediately. This progressive

on would be viewed by the health industry as proof that we care about the

th of our customers, especially our children and adolescents. This action
initiated before competitors respond similarly.

ple, if it is possnble to raise the pH of Coke Classlc from 253

Resolved: Reformulation to reduce sugar content and increase or buﬂ’er
pH should begin 1mmed1ately in an effort to demonstrate concern for health
related issues.

Sincerely,

T e S /
TR £andace A. Mensing




SUGAR & ACID =
DOUBLE TROUBLE

Acid*

r** .
Low =Bad Per 12 oz. serving (1 can)

Pure Water 7.00 (neutral) 0.0
Barg’s 4.61 10.7 tsp.
Diet Barg’s 4.55 . 0.0
Diet 7Up 3.67 0.0
Sprite 3.42 9.0 tsp.
Diet Dr. Pepper 3.41 0.0

~ Diet Coke 3.39 0.0 .
Diet Mountain Dew 3.34 0.0
Grape Minute Maid Soda 3.29 11.9 tsp.
Mountain Dew | 3.22 11.0 tsp.
Fresca 3.20 0.0

- Orange Slice 3.12 11.9 tsp.
Diet Pepsi 3.05 0.0
Nestea 3.04 5.0 tsp.
Surge 3.02 10.0 tsp.

- Gatorade 2.95 3.3tsp. -
Dr. Pepper 2.92 9.5 tsp.
Squirt 2.85 9.5 .tsp.
Hawaiian Fruit Punch 2.82 10.2 tsp.
Orange Minute Maid Soda 2.80 11.2 tsp.
Coke Classic 2.53 9.3 tsp.
Pepsi 2.49 9.8 tsp.
Battery Acid 1.00 (ouch) 0.0

* Laboratory tests, University of Minnesota School of Dentistry, 2000

**USDA: 4.2 grams = | teaspoon sugar

Minnesota Dental Association
www.mndental.org




|

1949 11-15-2000 Proxy Solicitation— § 14(a) 17,541

consent or authorization for which the registrant is soliciting or intends to solicit or
to communicate with security holders with respect to a solicitation commenced by
the registrant; and ‘

(ii) the security holder will not disclose such information to any person other
than a beneficial owner for whom the request was made and an employee or agent
to the extent necessary to effectuate the communication or solicitation.

(d) The security holder shall not use the information furnished by the registrant
pursuant to paragraph (a)}(2)(ii) of this section for any purpose other than to solicit
security holders with respect to the same meeting or action by consent or authorization
for which the registrant is soliciting or intends to solicit or to communicate with
security holders with respect to a solicitation commenced by the registrant; or disclose
such information to any person other than an employee, agent, or beneficial owner for
whom a request was made to the extent necessary to effectuate the communication or
solicitation. The security holder shall return the information provnded pursuant to
paragraph (a)(2)(ii) of this section and shall not retain any copies thereof or of any
information derived from such information after the termination of the solicitation.

" () The security holder shall reimburse the reasonable expenses incurred by the
registrant in performing the acts requested pursuant to paragraph (a) of this section.

Notes to § 240.14a-7.

1. Reasonably prompt methods of distribution to security holders may be used
instead of mailing. If an alternative distribution method is chosen, the costs of that
method should be considered where necessary rather than the costs of mailing.

2. When providing the information required by § 240.14a-7(a)}(1)(ii), if the regis-
trant has received affirmative written or implied consent to delivery of a single copy of
proxy materials to a shared address in accordance with §240.14a-3(e)(1), it shall
exclude from the number of record holders those to whom it does not have to dehver a
separate proxy statement.

[Adopted in Release No. 34-378(A), September 24, 1935; amended by Release No.
34-1823, August 11, 1938; Release No. 434775, December 11, 1952, 17 F. R. 11431;
Release No. 34-5276, January 30, 1956, 21 F. R. 578; Release No. 34-16357, effective
December 31, 1979, 44 F. R. 68456; Release No, 34-23789 ({ 84,044), effective January
20, 1987, 51 F. R. 42048; Release No. 34-31326 (] 85,051), effective October 22, 1992,
57 F.R. 48276; Release No. 34-35036 ({ 85,459), effective December 17, 1994, 59 F.R.
63676; Release No. 34-37183 (] 85,805), effective June 14, 1996, 61 F.R. 24652,
Release No. 33-7912 (f 86,404), effective December 4, 2000, 65 F.R. 65736.]

[924,012] Shareholder Proposals

Reg. § 240.14a-8. This section addresses when a company must include a share-
holder’s proposal in its proxy statement and identify the proposal in its form of proxy
when the company holds ain annual or special meeting of shareholders. In summary, in
order to have your shareholder proposal included on a company’s proxy card, and
included along with any supporting statement in its proxy statement, you must be
eligible and follow certain procedures. Under a few specific circumstances, the com-
.pany is permitted to exclude your proposal, but only after submitting its reasons to the
Commission. We structured this section in a question-and-answer format so that it is
easier to understand. The references to "you" are to a shareholder seeking to submnt the
proposal.

(a) Question 1: What is a proposal?

A shareholder proposal is your recommendation or requirement that the company
and/or its board of directors take action, which you intend to present at a meeting of
{The next page is 17,541-3.]

Federal Securities Law Reports Reg. § 240.142-8 124,012




1949 11-152000 * Proxy Solicitation— § 14(a) 17,541-3

the company’s shareholders. Your proposal should state as clearly as poss:ble the course
of action that you believe the company should follow. If your proposal is placed on the
company’s proxy card, the company must also provide in the form of proxy means for
shareholders to specify by boxes a choice between approval or disapproval, or absten-
tion. Unless otherwise indicated, the word "proposal” as used in this section refers both
to y)our proposal, and to your corresponding statement in support of your proposal (if .
any.

(b) Question 2: Who is eligible to submit a proposal, and how do 1 demon-
strate to the company that I am eligible?

(1) In order to be eligible to submit a proposal, you must have continuously held at
least $2,000 in market value, or 1%, of the company'’s securities entitled to be voted on
the proposal at the meeting for at least one year by the date you submit the proposal.
You must continue to hold those securities through the date of the meeting.

(2) If you are the registered holder of your securities, which means that your name
appears in the company’s records as a shareholder, the company can verify your
eligibility on its own, although you will still have to provide the company with a
.written statement that you intend to continue to hold the securities through the date of
the meeting of shareholders. However, if like many shareholders you are not a
registered holder, the company likely does not know that you are a shareholder, or how
many shares you own. In this case, at the time you submit your proposal. you must
prove your eligibility to the company in one of two ways:

. (i) The first way is to submit to the company a written statement from the
“record” holder of your securities (usually a broker or bank) verifying that, at the time
you submitted your propoesal, you continuously held the securities for at least one year.

You must also include your own written statement that you intend to continue to hold = B

the securities through the date of the meeting of shareholders; or

(ii) The second way to prove ownership applies only if you ‘have filed a Schedule
13D (§240.133-101), Schedule 13G (§240.13d-102), Form 3 (§ 249.103 of this chap-
ter), Form 4 (§ 249.104 of this chapter) and/or Form 5 (§ 249.105 of this chapter), or
amendments to those documents or updated forms, reflecting your ownership of the
shares as of or before the date on which the one-year eligibility period begins. If you
have filed one of these documents with the SEC, you may demonstrate your eligibility

by submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments
reporting a change in your ownership level;

(B) Your written statement that you continuously held the .required number of
shares for the one-year period as of the date of the statement; and

(O) Your written statement that you intend to continue ownership of the sham
through the date of the company's annual or special meeting.

(c) Question 3: How many proposals may 1 submit?

Each shareholder may submit no more than one proposal to a company for a
particular shareholders’ meeting.

(d) Question 4: How long can my proposal be?

“The proposal, including any accompanying supporting statement, may not exceed
S00 words.

(e) Question 5: What is the deadline for submitting a proposal? (1) If you are
submitting your proposal for the company's annual meeting, you can in most cases find
the deadline in last year’s proxy statement. However, if the company did not hold an
annual meeting last year, or has changed the date of its meeting for this year more than
30 days from last year’s meeting, you can usually find the deadline in one of the

Federal Securities Law Reports Reg. § 240.14a-8 124,012
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company's quarterly reports on Form 10-Q (§249.308a of this chapter) or 10-QSB
(§249.308b of this chapter), or in shareholder reports of investment companies under
§ 270.30d-1 of this chapter of the Investment Company Act of 1940. In order to avoid
controversy, shareholders should submit their proposals by means, including electronic
means, that. permit them to prove the date of delivery.

" (2) The deadline is calculated in the following manner if the proposal is submitted
for a regularly scheduled annual meeting. The proposal must be received at ‘the
company's principal executive offices not less than 120 calendar days before the date of
the company's proxy statement released to shareholders in connection with the previ-
ous year’s annual meeting. However, if the company did not hold an annual meeting

124,012 Reg. § 2'40.‘14a-8 ' ©2000, CCH INCORPORATED
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the previous year, or if the date of this year's annual meeting has been changed by
more than 30 days from the date of the previous year's meeting, then the deadline is a
reasonable time before the company begins to print and mail its proxy materials.

(3) If you are submitting your'pr‘oposal for a meeting of shareholders other thana -
regularly scheduled annual meeting, the deadline is a reasonable time before the
company begins to print and mail its proxy materials,

() Question 6: What if 1 fail to follow one of the eligibility or procedural
requirements explained in answers to Questions 1 through 4 of this section?

(1) The company may exclude your proposal, but only after it has notified you of
the problem, and you have failed adequately to correct it. Within 14 calendar days of
receiving your proposal, the company must notify you in writing of any procedural or
eligibility deficiencies, as well as of the time frame for your response. Your response
must be postmarked , or transmitted electronically, no later than 14 days from the date
you received the company’s notification. A company need not provide you such notice
of a deficiency if the deficiency cannot be remedied, such as if you fail to submit a
proposal by the company's properly determined deadline. If the company intends to
exclude the proposal, it will later have to make a submission under §240 14a-8 and
provide you with a copy under Question 10 below, § 240.14a-8(j).

(2) If you fail in your promise to hold the required number of securities through
the date of the meeting of shareholders, then the company will be permitted to exclude
all of your proposals from its proxy materials for any meetmg held in the following two
calendar years.

(g) Question 7: Who has the burden of persuading the Commission or its
staff that my proposal can be excluded?

Except as otherwise noted, the burden is on the company to demonstrate that it is
entitled to exclude a proposal.

(h) Question 8; Must 1 appear personally at the shareholders’ meeting to-
present the proposal?

(1) Either you, or your representative who is qualified under state law to present
the proposal on your behalf, must attend the meeting to present the proposal. Whether
you attend the meeting yourself or send a qualified representative to the meeting in
your place, you should make sure that you, or your representative, follow the proper
state law procedures for attending the meeting and/or presenting your proposal.

(2) If the company holds its shareholder meeting in whole or in part via electronic
media, and the company permits you or your representative to present your proposal
via such media, then you may appear through electronic media rather than traveling-to
the meeting to appear in person.

(3) If you or your qualified representative fail to appear and present the proposal ‘
without good cause, the company will be permitted to exclude all of your proposals
from its proxy materials for any meetings held in the following two calendar years.

(i) Question 9: If 1 have complied with the procedural reqmrements. on
what other bases may a company rely to exclude my proposal?

(1) Improper under state law: 1f the proposal is not a proper subject for action by
shareholders under the laws of the jurisdiction of the company’s organization;

' Note to paragraph (i)(1): Depending on the subject matter, some proposals are not
considered proper under state law if they would be binding on the company il approved
by shareholders. In our experience, most proposals that are cast as recommencdations or
requests that the board of directors take specified action arc proper under state law.
Accordingly, we will assume that a proposal drafted as a recommendation or suggestion
is proper unless the company demonstrates otherwise.

Federal Sccurities Law Reports Reg. § 240.14a-8 b 24,012
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(2) Violation of Jaw: If the proposal would, if implemented, cause the company to
violate any state, federal, or foreign law to which it is subject;

Note to paragraph (iX2). We will not apply this basis for exclusion to permit
exclusion of a proposal on grounds that it would violate foreign law if compliance with
the foreign law»would result in a violation of any state or federal law.

(3) Violation of proxy rules: If the proposal or ‘supporting statement is contrary to
any of the Commission’s proxy rules, including § 240.14a-9, which prohibits materially
false or misleading statements in proxy soliciting materials;

(4) Personal gnevance special interest: If the proposal relates to the redress of a
personal claim or gnevance against the company or any other person, or if it is
designed to result in a benefit to you, or to further a personal interest, which is not
shared by the other shareholders at large;

(5) Relevance: If the proposal relates to operations which account for less than S
percent of the company’s total assets at the end of its most recent fiscal year, and for
less than S percent of its net earnings and gross sales for its most recent fiscal year, and
is not otherwise significantly related to the company'’s business;

(6) Absence of power/aut.honty 1f the company would lack the power or authonty .
to implement the proposal;

7) Management functions: If the proposal deals w1th a matter relating to the
company’s ordinary business operations;

(8) Relates to election: If the proposal relates to an election for membershlp on the
company's board of directors or analogous govermng body;

(9) Contflicts with company's proposal: If the proposal directly conflicts with one of
the company’s own proposals to be submitted to shareholders at the same meeting; i

Note to paragraph (iX9): A company’s submission to the Commission under this
section should specify the points of conflict with the company’s propoesal.

(10) Substantially implemented: If the company has already substantially imple-

" mented the proposal;

(11) Duplication: If the proposal substantially duplicates another proposal prev:-
ously submitted to the company by another proponent that will be mcluded in the
company'’s proxy materials for the same meeting;

(12) Resubmissions: If the proposa] deals with substantially the same’ subject
matter as another proposal or proposals that has or have been previously included in
the company'’s proxy materials within the preceding 5 calendar years, a company may
exclude it from its proxy materials for any meeting held within 3 calendar years of the
last time it was included if the proposal received:

(i) Less than 3% of the vote if proposed once within the precedmg S mlendar
years;

(i) Less than 6% of the vote on its Jast submission to shareholders if proposed
twice previously within the preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if proposed
three times or more previously within the precedmg S calendar years; and -

(13) Specific amount of dividends: If the proposal relates to specific amounts of
cash or stock dividends."

(i) Question 10: What procedures must the company follow if it mtends to
exclude my proposal?

(1) If the company intends to exclude a proposal from its proxy materials, it must
file its reasons with the Commission no later than 80 calendar days before it files its

124,012 Reg.§240.14a-8 ©2000, CCH INCORPORATED




1906 1-19-2000 Proxy Solicitation— § 14(a} 17,545

definitive proxy statement and form of proxy with the Commission. The company must-
simultaneously provide you with a copy of its submission. The Commission staff may

permit the company to make its submission later than 80 days before the company files
its definitive proxy statement and form of proxy, if the company demonstrates good
cause for missing the deadline,

. (2) The company must file six paper copies of the fol]owmg‘

(i) The proposal;

(ii) An explanation. of why the company believes that it may exclude the proposa]
which should, if possible, refer to the most recent applicable authority, such as prior
_Division letters issued under the rule; and

(iii) A supporting opinion of counsel when such reasons are based'on matters of
state or foreign law.

(k) Question 11: May 1 submit my own statement to the Commission
responding to the company’s arguments? :

Yes, you may submit a response, but-it is not requu'ed You should try to submit
any response to us, with a copy to the company, as soon as possible after the company
makes its submission. This way, the Commission staff will have time to consider fully
your submission before it mues its response. You should subnut six paper oopxs of your
response.

(I) Question 12: If the company includes my shareholder proposal in its
proxy materials, what mformatnon about me must it mclude along w:th the
proposal itself?

(1) The company’s proxy statement must include your name and address, as well
as the number of the company’s voting securities. that you hold. However, instead. of
providing that information, the company may instead include a statement that it will
provide the information to shareholders promptly upon receiving an oral or written
request.

(2) The company is not respormble for the contents of your proposal or supportmg
statement.

(m) Question 13: What can 1 do if the company includes in its proxy
statement reasons why it believes shareholders should not vote in favor of my
proposal, and 1 disagree with some of its statements? i

(1) The company may elect to mc]ude in its proxy statement reasons why"it
believes shareholders should vote against your proposal. The company is allowed to
make arguments reflecting its own point of view, just as you may express your own.
point of view in your proposal’s supporting statement.

(2) However, if you believe that the company’s opposition to your proposal,
contains materially false or misleading statements that may violate our anti-fraud rule,
§ 240.14a-9, you should promptly send to the Commission staff and the company a
letter explaining the reasons for your view, along with a copy of the company's
statements opposing your proposal. To the extent possible, your letter should include
specific factual information demonstrating the inaccuracy of the company’s. claims.
Time permitting, you may wish to try to work out your differences with the company
by yourself before contacting the Commission staff.

(3) We require the company to send you a copy of its statements 'o;‘;posmg your
proposal before it mails its proxy materials, so that you may bring to our attention any

" materially false or misleading statements, under the following timeframes:

(i) If our no-action response requires that you make revisions to your proposal or
supporting statement as a condition to requiring the company to include it in its proxy -
materials, then the company must provide you with a copy of its opposition statements
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no later than 5 calendar days after the company receives a copy of your revised
proposal; or

(ii) In al) other cases, the company must provide you with a copy of its opposition
statements no later than 30 calendar days before its files definitive copies of its proxy
statement and form of proxy under § 240.14a-6.

{Adopted in Release No. 34-3347, December 18, 1942, 7 F.R. 10659; amended in
Release No. 34-1823, August 11, 1938; Release No. 34-4775, December 11, 1952, 17 F.
R. 11431; Release No. 34-4979, February 6, 1954, 19 F. R. 247; Release No. 34-8206
(7 77,507), effective with respect to solicitations, consents or authorizations commenced

“after February 15, 1968, 32 F. R. 20964; Release No. 34-9784 ({ 78,997), applicable to
all proxy solicitations commenced on or after January 1, 1973, 37 F. R. 23179; Release

" No. 34, 12999, (] 80,812), November 22, 1976, effective February 1, 1977, 41 F. R.
53000; amended in Release No. 34-15384 ({ 81,766), effective for fiscal years ending on
or after December 25, 1978 for initial filings on or after January 15, 1979, 43 F. R.
58530; Release No. 34-16356 ([ 82,358), effective December 31, 1979, 44 F. R. 68764;
Release No. 34-16357, effective December- 31, 1979, 44 F. R. 68456; Release No.
34-20091 (Y 83,417), effective January 1, 1984 and July 1, 1984, 48 F. R. 38218;
Release No. 34-22625 (] 83,937), effective November 22, 1985, 50 F. R. 48180; Release
No. 34-23789 ([ 84,044), effective January 20, 1987, 51 F. R. 42048; Release No.
34-25217 (f 84,211), effective February 1, 1988, 52 F. R. 48977; and Release No.
34-40018 (ﬂ86018), effective June 29, 1998 63 F.R. 29106.) o '

[124,013] False or Misleading Statements.

Reg. § 240.14a-9. (a) No sollcxtatlon subject to this regulation shall be made by
means of any proxy statement, form of proxy, notice of meeting or other communica-
tion, written or oral, containing any statement which, at the time and in the light of
the circumstances under which it is made, is false or misleading with respect to any
material fact, or which omits to state any material fact necessary in order to make the
statements therein not false or misleading or necessary to correct any statement in any
earlier communication with respect to the solicitation of a proxy for the same meetmg
or sub_)ect matter which has become false or misleading.

(b) The fact that a proxy statement, form of proxy or other soliciting matenal has
been filed with or examined by the Commission shall not be deemed a finding by the
" Commission that such material is accurate or complete or not false or misleading, or
that the Commission has passed upon the merits of or approved any statemeént
contained therein or any matter to be acted upon by security holders. No reprsenta-‘
tion contrary to the foregoing shall be made,

Note: The following are some examples of what, dependmg upon particular facts
and circumstances, may be mxsleadmg within the meaning of this sectmn

(a) Predictions as to specific future market values.

: (b) Material which directly or indirectly impugns character, mtegnty or personal .
reputation, or directly or indirectly makes charges concerning improper, illegal or
immoral conduct or associations, without factual foundation.

(c) Failure to so identify a proxy statement, form of proxy and other soliciting
material as to clearly distinguish it from the soliciting material of any other person or
persons soliciting for the same meeting or subject matter. ‘

(d) Claims made prior to a meeting regarding the resu]ts of a solicitation.
[Adopted in Release No. 34-378(A), September 24, 1935; amended by Release No
34-1823, August 11, 1938; Release No. 34-4775, December 11, 1952, 17 F. R. 11431;
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

- matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.




December 27, 2002

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  The Coca-Cola Company
Incoming letter dated December 12, 2002

The proposal relates to reformulating Coca-Cola’s soft drink products.

There appears to be some basis for your view that Coca-Cola may exclude the
proposal under rule 14a-8(e)(2) because Coca-Cola received it after the deadline for
submitting proposals. Accordingly, we will not recommend enforcement action to the
Commission if Coca-Cola omits the proposal from its proxy materials in reliance on
rule 14a-8(e)(2). In reaching this position, we have not found it necessary to address the
alternative basis for omission upon which Coca-Cola relies.

QM =l

N
Jennifer Bowes
Attorney-Advisor




